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CHAPTER 12
RECOMMENDED ENVIRONMENTAL CONDITIONS

12.1 OVERVIEW

In conducting its environmental review, SEA identified both potential and adverse
environmental impacts associated with the Powder River Basin (PRB) Expansion Project, which
is the largest and most challenging construction proposal ever before the Surface Transportation
Board (the Board). As described earlier, it involves approximately 1,000 miles of rail line,
including 280 miles of new rail construction and nearly 600 miles of reconstructed rail line,
traverses three states and 56 communities, includes the participation of five cooperating agencies,
entails numerous and diverse environmental issues, and involves various alternatives — including
consideration of bypass proposals — many of which have their own potentially significant
environmental impacts. SEA also analyzed the environmental impacts of constructing and
operating new rail yards.

This chapter describes the final mitigation measures SEA recommends that the Board
impose as environmental conditions if it approves the proposed PRB Expansion Project. As
discussed in the Draft EIS and this Final EIS, the potential environmental effects SEA identified
resulting from this project, both beneficial and adverse, could be substantial. DM&E’s proposal
would afford a means by which DM&E could completely upgrade its existing system, which is
currently in poor condition. The complete upgrade of DM&E’s existing rail line in Minnesota and
the eastern half of South Dakota to allow movement of unit coal trains would enhance the
operational efficiency and safety of DM&E’s existing rail operations.

Despite this environmental benefit, however, the PRB Expansion Project would have
significant environmental consequences, as well. As explained in the Draft EIS and in this Final
EIS, the dramatic increase in the number of trains operating on DM&E’s existing rail line (from
approximately 3 trains each day to a maximum of 37) — and the impact caused by construction
and operation of a lengthy new rail line through generally pristine rural areas — would have
significant environmental consequences, some of which, such as noise, are difficult to mitigate.

SEA'’s final environmental mitigation recommendations to the Board — 147 conditions in
all — reflect the variety and complexity of the environmental issues and the comments received
during the course of SEA’s environmental review of a controversial case of this magnitude. The
mitigation measures set forth in this chapter include both general and local and site-specific
conditions to address the potential adverse environmental impacts related to the PRB Expansion
Project, which, based on all information received to date, SEA’s independent analysis, and all
comments received, SEA has determined would be significant. This project spans three states and
would affect rural, farm, ranch, and traditional Tribal lands, as well as communities. Moreover,
there is mitigation to address the concerns and responsibilities of the five cooperating agencies.
Finally, in some instances (such as Mankato, Minnesota) SEA has crafted mitigation for more
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than one alternative route. Because of the unique circumstances involved in the PRB Expansion
Project, SEA and the cooperating agencies believe this case warrants more far-reaching and
extensive environmental mitigation than the mitigation typically imposed by the Board.

12.2 PRELIMINARY MITIGATION PRESENTED IN THE DRAFT EIS

Following extensive analysis, consultation with Federal, state, and local agencies,
numerous site visits, comprehensive public outreach, and careful consideration of comments, both
oral and written, received during a thorough scoping process, SEA developed its preliminary
recommended mitigation measures, set forth in the Draft EIS in both the Executive Summary and
Chapter 7.

In Chapter 7 of the Draft EIS, SEA’s Proposed Environmental Mitigation, SEA listed
several areas that SEA believed, based on its environmental analysis conducted for the Draft EIS,
could result in significant environmental impacts. These areas identified in the Draft EIS included
safety, including emergency vehicle access and response and grade crossing safety; transportation,
including potential vehicular delay; cultural and archaeological resources; land use; noise;
environmental justice; geology and soils; paleontological resources; biological resources, including
vegetation and threatened and endangered species; water resources, including wetlands; and visual
effects/aesthetics.

The preliminary mitigation presented in the Draft EIS addressed these potentially
significant impacts, but SEA noted that not all of the environmental effects associated with this
project are mitigatable. For example, horn noise from train operations to residents located close
to the rail line would be significant and could not be fully mitigated without compromising safety.
And even with mitigation, SEA observed that there would be some vehicle delay at grade
crossings, visual impacts on the natural grasslands, and impacts to wetlands and riparian habitat.

Nevertheless, after describing in detail the process by which SEA developed its
preliminary mitigation measures, SEA listed 104 measures that it believed were within the Board’s
power to impose and that were project-related and warranted, based on the potential for
significant impact. The preliminary mitigation measures addressed the potential for both short-
term construction-related environmental impacts and impacts related to long-term operation of
unit coal trains. The preliminary mitigation measures also addressed the potential for material
change in the facts or circumstances upon which the Board relied in imposing specific
environmental mitigation and the need for DM&E to provide the Board with assurances that it is
complying with all the measures imposed by the Board.
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SEA explained in the Draft EIS that the preliminary mitigation measures generally applied
to both DM&E’s new rail line construction and the reconstruction upgrade of DM&E’s existing
rail line. The preliminary mitigation measures were crafted to apply to the entire project area
rather than to specific sites. This is because, based on the information available to date, the
potential environmental impacts on communities associated with the PRB Expansion Project
seemed to SEA to be largely the same. Unlike the recent railroad mergers considered by the
Board, where environmental impacts to communities varied greatly depending which rail line
segment the community was located along, each of the affected communities involved in the PRB
Expansion Project would experience the same construction-related impacts and number of trains
(a maximum of 37 trains per day operating over the rehabilitated rail line), regardless of the
individual characteristics of the communities. Only a few of the preliminary mitigation measures
set forth in the Draft EIS for the PRB Expansion Project were designed to apply to specific
communities, such as Rochester and Mankato, Minnesota.

In the Draft EIS, SEA did not recommend any environmental mitigation specific to
community-proposed bypasses. SEA explained that if it identified one or more of the community
bypasses in the Final EIS as the environmentally preferable route, SEA would then develop and
recommend environmental mitigation applicable to that bypass for the Final EIS, if appropriate.
For the reasons discussed in detail earlier in this Final EIS, SEA is not recommending any of the
community bypasses and SEA has consequently not crafted mitigation for the community
bypasses. Rather, SEA has concentrated on recommending mitigation to reduce potential impacts
that could be experienced by those living close to the existing DM&E rail line.

Finally, in the Draft EIS, SEA requested comments on the preliminary environmental
mitigation measures presented. SEA also specifically asked that if commenters believed that the
unique circumstances of a community warranted individually-tailored environmental mitigation in
addition to the environmental mitigation in the Draft EIS, commenters should submit suggestions
for environmental mitigation, and why it would be appropriate, to SEA during the public
comment period. As discussed below, several commenters suggested site-specific mitigation in
their comments to the Draft EIS and SEA has recommended in this Final EIS that some of these
measures should be imposed.

12.3 COMMENTS RECEIVED ON THE DRAFT EIS IN RESPONSE TO SEA’S
REQUEST FOR ADDITIONAL ENVIRONMENTAL MITIGATION

Throughout its environmental review process and as described in detail in Chapter 11 of
the Final EIS, SEA has sought public input. After issuing the Draft EIS, SEA received a broad
range of public comments, which included the concerns of Federal, state, and local agencies,
elected officials, organizations, businesses, communities, farmers, ranchers, Native American
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Tribes, landowners, and residents. In developing reasonable mitigation to address those
environmental impacts that would directly result from the PRB Expansion Project, SEA balanced
the various perspectives and concerns of the public with the limits of the Board’s jurisdiction, the
range of environmental impacts and issues, and the needs of the cooperating agencies.

SEA received approximately 8,600 comments on the Draft EIS. Many of the comments
requested that the Board impose specific mitigation measures that the commenters believed would
minimize project-related impacts. SEA has carefully considered all the comments, and the
mitigation suggested in the comments. SEA has recommended the measures that it believes are
practicable, designed to mitigate project-related impacts, and within the scope of the Board’s
conditioning power.

In addition to adding mitigation measures requested, as appropriate, SEA has also
modified and clarified based on comments received and SEA’s further analysis, the conditions
preliminarily recommended in the Draft EIS The more significant changes made to existing
conditions are discussed later in this chapter.

12.4 THE BOARD’S DECEMBER 10, 1998 DECISION AND SEA’S FINAL
RECOMMENDATIONS

As explained in the Draft EIS and in this Final EIS, in a decision issued on December 10,
1998, the Board found that based on the information available at that time, the new construction
and operation proposed by DM&E in its Application satisfied the transportation aspects of 49
U.S.C. 10901.! In making this finding, however, the Board explained that the project could not
be finally approved until the environmental review process, required under NEPA and related
environmental laws, is completed and the Board has the opportunity to assess fully the potential
environmental effects and the cost of any environmental mitigation that it might impose on the
project. The Board made clear in its decision that it would issue a further decision on the entire

! In reviewing rail construction proposals under 49 U.S.C. 10901, the Board examines whether an
applicant is financially fit, whether there is a public need for the proposed new service, and whether the project is
in the public interest and will not unduly harm existing rail services. In determining that these criteria have been
met by DM&E’s proposal, the Board assessed the feasibility of the proposed construction project, both financially
and otherwise, including projections for increased demand for PRB coal and the capacity to meet that demand.

By enacting the ICC Termination Act of 1995, Congress intended to facilitate rail line construction.
Congress did so by changing the statutory standard from requiring approval, if the agency finds that a project is
consistent with the public convenience and necessity, to requiring approval unless the agency finds that the project
is inconsistent with the public convenience and necessity. The Board noted that “[u]nder the revised statute,
proposed rail constructions are to be given the benefit of the doubt.” Decision at 17.
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proposed project following the completion of the EIS process and that no new construction
could begin until a final decision approving the construction is issued and has become effective.

In the Draft EIS, SEA set forth its preliminary mitigation recommendations to the Board
and issued these recommendations, along with the entire Draft EIS, for public review and
comment. Because the preliminary mitigation measures were subject to modification, SEA did
not present cost estimates at that stage in the environmental review process. As directed by the
Board, this Final EIS, however, sets forth both SEA’s final mitigation recommendations to the
Board and an estimate for the total cost of environmental mitigation that may be required by the
Board and the five cooperating agencies. This estimate will allow the Board to factor the total
cost of environmental mitigation in issuing its final decision on the transportation merits of
DM&E’s proposal.

12.5 NEGOTIATED AGREEMENTS

SEA stated in the Draft EIS that, as an alternative to the mitigation that the Board would
unilaterally impose on DM&E (notwithstanding mitigation required by other Federal regulatory
agencies that may have jurisdiction over potentially affected resources), SEA encouraged DM&E
to negotiate mutually acceptable agreements with affected communities and other government
entities to address potential environmental impacts, including ways to share the costs associated
with project-related environmental mitigation measures. Negotiated Agreements could be with
neighborhoods, communities, counties, cities, regional coalitions, states, and other entities. SEA
explained in the Draft EIS that if DM&E were to submit any negotiated agreements with
communities or other entities to the Board, the Board would then require compliance with the
terms of any such agreements as environmental conditions in any final decision approving the
proposed PRB Expansion Project. These negotiated agreements would supersede any
environmental conditions for that particular community or other entity that the Board would
otherwise impose.

Recently, in STB Ex Parte No. 582 (Sub-No. 1), Major Rail Consolidation Procedures,
the Board discussed the role of negotiated agreements in rail merger cases. The Board explained:

Generally, the privately negotiated solutions between an applicant railroad and
some or all of the communities along particular rail corridors or other appropriate
entities are more effective, and in some cases more far-reaching, than any
environmental mitigation options the Board could impose unilaterally. Therefore,
when such agreements are submitted to it, the Board generally will impose these
negotiated agreements as conditions to approved mergers, and these agreements
generally will substitute for specific local and site-specific environmental mitigation
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for a community that otherwise would be imposed. Moreover, to encourage and
give effect to negotiated solutions whenever possible, the opportunity to negotiate
agreements will remain available throughout the oversight process to replace local
and site-specific environmental mitigation imposed by the agency. The Board will
require compliance with the terms of all negotiated agreements submitted to it
during oversight by imposing appropriate environmental conditions to replace the
local and site-specific mitigation previously imposed.

In April 2001, DM&E submitted 51 negotiated agreements to the Board involving
environmental issues. DM&E had negotiated these agreements with 51 of the 56 communities on
DM&E’s existing rail line. Consistent with the Board’s established precedent encouraging
privately negotiated solutions and giving effect to negotiated agreements whenever possible, SEA
will not interfere with the terms of the agreements agreed upon by DM&E and the relevant
community, through its elected representative(s). Therefore, the local and site-specific mitigation
measures listed later in this chapter apply only to those communities and other areas without
Negotiated Agreements.?

In addition to the 51 negotiated agreements with communities, DM&E has also been
negotiating agreements with some key Federal agencies, such as the Forest Service, the Bureau of
Reclamation, and the National Park Service. These agreements address project-related potential
impacts to Thunder Basin National Grasslands in Wyoming, and Buffalo Gap National
Grasslands, Angostura Irrigation District, and Badlands National Park in South Dakota.

To ensure implementation of all of the negotiated agreements, SEA recommends that the
Board impose an environmental mitigation condition requiring that Applicant (DM&E) comply
with the Negotiated Agreements. Moreover, if other Negotiated Agreements are executed and
submitted to the Board after publication of this Final EIS, SEA recommends that the Board
require DM&E’s compliance by imposing an appropriate environmental condition to replace the
local mitigation that otherwise would be imposed.

In addition to these formal agreements, DM&E has volunteered to undertake some
mitigation measures to address environmental concerns. These mitigation measures relate
primarily to grade crossing safety. Recommended conditions requiring DM&E to comply with
its proposed grade crossing safety plans (and funding commitments) are set forth in that section
below.

2 Except as noted in the conditions themselves, all of the general mitigation in this Final EIS would
apply.
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12.6 REQUESTED CHANGES SEA DID NOT MAKE FOR THE FINAL EIS
MITIGATION

In some cases, commenters suggested mitigation to address pre-existing conditions. SEA
carefully reviewed all requests for environmental mitigation, but did not recommend mitigation to
address pre-existing conditions, for the reasons discussed below.

While the Board has broad authority to impose conditions in actions brought before it, its
authority is not limitless. To withstand judicial review, the record must support the imposition of
the condition at issue. Moreover, there must be a sufficient nexus between the condition imposed
and the transaction before the agency, and the condition must be reasonable. The Board does not
have authority to impose mitigation to remedy pre-existing conditions in a particular community
that are not a direct result of the action before it — here, the PRB Expansion Project. So for
example, one commenter requested that an existing trail underpass should be improved by DM&E
to eliminate the existing problem of poor sight lines that trail users experience when crossing
under DM&E’s existing tracks. Because this condition would remedy an existing situation rather
than minimize an impact caused by DM&E’s proposal, such a condition would be beyond the
Board’s authority to require.

Also, many commenters expressed concern about noise impacts should DM&E’s proposal
go forward. In response, SEA has recommended mitigation for project-related wayside noise in
communities that have not entered into Negotiated Agreements with DM&E. Consistent with
Board precedent in prior cases, however, SEA will not recommend mitigation designed to address
potential noise impacts from train horns because of overriding safety concerns.

Some commenters, including Blue Earth County, Minnesota, which raised concerns about
the Mount Kato Ski Resort, requested imposition of conditions requiring DM&E to compensate
landowners whose property is directly affected by new rail line construction or rail line
rehabilitation. Although the Board has the authority to permit rail line construction under 49
U.S.C. 10901, it does not have authority over, or play a role in, property acquisition or
condemnation matters. These issues properly belong to other government entities under other
laws. If DM&E were to take property in order to implement this project, it would by law be
required to compensate the property owner for the land taken, and for any necessary relocations.
Therefore, SEA believes that conditions directed at condemnation, eminent domain, or property
valuations are unnecessary here.

The City of Winona, as discussed in the Draft EIS and this Final EIS, is not located on the
DMA&E line, but would experience down-line impacts if DM&E should interchange traffic with
the Canadian Pacific Railroad (CP). The CP rail line goes through Winona. At the urging of the
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City of Winona, SEA included an analysis of potential down-line impacts on the City of Winona
associated with DM&E’s proposal in the Draft EIS. During the comment period on the Draft
EIS, commenters from Winona requested that the Board impose conditions on DM&E designed
to minimize environmental impacts to the City. However, the potential impacts on Winona that
SEA analyzed would be generated by train traffic on the CP rail line, on property owned and
operated by CP, not DM&E. SEA cannot recommend mitigation requiring DM&E to take action
on property not its own, nor can SEA recommend mitigation imposing requirements on CP, a
carrier not before the Board in this proceeding. As a result, the mitigation set forth in this chapter
does not include measures for the City of Winona.

12.7 NOTES (BY IMPACT AREA) ON SEA’S FINAL RECOMMENDED
MITIGATION MEASURES

12.7.1 GENERAL MITIGATION MEASURES

Safety. Safety is of paramount importance to the Board and SEA believes that its final
recommended safety conditions are far-reaching and effective ways to mitigate the potential safety
concerns that have been raised in this case, given the limits of the Board’s jurisdiction. In the
Draft EIS, SEA preliminarily recommended (as Conditions 1 and 2) that the Board require
DM&E to develop adequate grade crossing safety plans in consultation with the Federal Railroad
Administration (FRA) and State Departments of Transportation to minimize traffic delay and
improve vehicular safety at grade crossings on public roads.

Commenters, including the Minnesota Department of Transportation (MN DOT), Blue
Earth County, Minnesota, and several communities, raised concerns regarding grade crossing
safety. For example, MN DOT suggested that DM&E be required to comply with state
guidelines for crossing protection requirements. Olmsted County, Minnesota urged the Board to
require DM&E to develop a plan in consultation with appropriate transportation entities for the
identification and eventual closure of public roads that have less than 100 cars and trucks per day
(100 ADT) with alternative crossings available.

In April 2001, DM&E submitted a Grade Crossing Mitigation Plan (attached as Appendix
D) addressing all grade crossings on both the new line that would be constructed and the existing
DMA&E line that would be rebuilt. In proposing this voluntary mitigation, DM&E states that its
purpose is to provide a level of grade crossing protection significantly better than that found on
any comparable rail line in the United States.
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The Plan presents three levels of grade crossing protection for both the new line and the
existing line: (1) the protection that would be determined appropriate under FRA’s so-called
“PCAPS”* methodology, assuming three different levels of train operations (20 million, 50
million, and 100 million tons of coal annually),* (2) the level of protection agreed to through
negotiations between DM&E and each affected State, developed by applying a formula based on
that used by the State of Minnesota® to both the new construction and rebuild portion of DM&E’s
existing line for the same three traffic levels, and (3) the grade crossing protections agreed to as
part of the Negotiated Agreements entered into by DM&E and 51 of the 56 communities on the
existing line, which are discussed in more detail above.® DM&E views the results of the PCAPS
analysis as a base line plan. Its submission indicates that application of the State formula would
result in more protection for all but eight crossings, and would include certain grade separated
crossings on the new rail line that would be constructed. But DM&E only agrees to apply the
State formula if it successfully negotiates an agreement with each affected State, which has not
yet occurred. The Negotiated Agreements with communities provide the greatest protection.

DM&E states in its Plan that it would fund 90 percent of the cost of the crossing
protection upgrades on the existing line in its Plan (which is significantly greater than the
railroads’ typical contribution). DM&E anticipates that the rest of the necessary funds would
come from existing programs, including the Federal Railway-Highway Crossings Program,
implemented under the Highway Safety Act of 1973, 49 U.S.C. 203 et al. DM&E states in its
Plan that its agreed-to cost allocation would result in significant savings for State and local
entities, and should not significantly affect the Federal contributions that would normally be
allocated to the line. For grade crossing protections on the new line, DM&E agrees in its Plan to
fund 100 percent of the cost.

? Federal Railroad Administration, Personal Computer Accident Prediction System.

* SEA applied the PCAPS analysis in the Draft EIS as part of its safety analysis, attaching the results of
its analysis at Appendix H.

5 South Dakota and Wyoming currently do not have published guidelines for development of grade
crossing protection.

® DM&E provides charts in its Plan identifying all the public grade crossings that are likely to require
protection based on the information available to date. DM&E, however, states that the actual implementation of
the grade crossing design and protection would be subject to final negotiations and approval by Federal, State and
local transportation agencies.
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Based on the information DM&E and the other commenters have submitted, SEA has
deleted Conditions 1 and 2 of the Draft EIS because DM&E has already conducted the
consultations and plan development called for in those conditions and SEA’s new recommended
grade crossing protection conditions will make the Draft EIS conditions superfluous. SEA’s new
grade crossing protection conditions (Conditions 1 A and B) generally would require DM&E to
comply with the volunteered PCAPS level (because this and would provide improved protection
at all but three existing grade crossings SEA determined would potentially experience project-
related significant increases in accident frequency and no agreement between DM&E and the
affected States currently exist).” However, of those three crossings, only one, Broadway Avenue
in Rochester, Minnesota, is not within a community with a Negotiated Agreement. SEA has
included a site-specific mitigation measure requiring additional grade crossing protection for
Broadway Avenue (Condition 123). For those crossings in communities where there is a
Negotiated Agreement, SEA’s recommended condition specifies that the level of protection in the
Negotiated Agreement would apply, so long as implementation of the Negotiated Agreement
achieves at least an equivalent level of safety enhancement. SEA’s condition would leave to
appropriate Federal and State transportation agencies the approval of the final design and other
details of the crossings. Implementation of all grade crossing protections would be subject to the
review and approval of FRA and the appropriate State Departments of Transportation. Also, in
accordance with DM&E’s commitment, DM&E would pay 90 percent of the costs associated
with these project-related grade crossing protections on the existing line and 100 percent of the
costs for the grade crossing protections on the new line. DM&E would have to complete these
grade crossing protections prior to moving coal trains at the 20 million, 50 million, or 100 million
coal tonnage levels annually, as indicated in the Plan, and would certify to the Board such
completion in the quarterly reports required by Condition 147.2

Grade Separated Crossings. In the Draft EIS (at Appendix G), SEA described its
methodology for analyzing project-related transportation effects of vehicular delays. In the Draft
EIS at Appendix H, SEA analyzed project-related potential impacts to highway/rail grade
crossing safety. In Appendix H, SEA preliminarily determined that no grade separated crossings
were warranted based on the application of the specific formulas that SEA applied.

7 If DM&E and one or more of the affected States enters into an agreement for application of the State
formula, and the agreement is submitted to the Board, the agreement would supercede Conditions 1A or 1B.

8 SEA’s condition requiring the installation of reflective material on passive warning devices also
requires that DM&E certify compliance prior to moving unit coal trains.
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SEA received several comments on the Draft EIS arguing that grade separated crossings
were warranted, based on the unique circumstances of the particular community. Based on these
public comments and SEA’s further analysis, SEA is recommending three grade-crossing
separations in the Final EIS, one in the City of Pierre, South Dakota, and two (based on tonnage
levels of coal moved annually by DM&E) in the City of Rochester, Minnesota. These measures
are set forth in the site-specific section below.

Hazardous Material Handling Issues. In the Draft EIS, SEA recommended five
conditions addressing hazardous material handling, designed to mitigate project-related impacts
during new rail line construction and reconstruction of DM&E’s existing line, as well as operation
and maintenance of the rail line. DM&E’s proposal does not involve the transport of any
additional hazardous materials, beyond that which DM&E currently transports on its existing line.
However, SEA has included mitigation to address hazardous material handling because project-
related construction, reconstruction, and operation of additional trains on DM&E’s existing rail
line have the potential to affect the safe handling and transport of these materials.

In response to the Draft EIS, some commenters requested mitigation that would require
DM&E to establish, train, equip, and maintain emergency response teams capable of responding
to accidental spills and coordinating with local emergency response personnel. SEA believes that
the six mitigation measures (Conditions 11-16) that SEA recommends the Board impose, afford
the same level of protection as that suggested by the commenters, and therefore, it is unnecessary
for SEA to recommend additional measures.

SEA is eliminating Condition 6 of the Draft EIS (which required DM&E to fund
emergency response training at the national center in Pueblo, Colorado, for representatives of
affected communities expressing an interest in such training). SEA did so because DM&E
explained in its comments on the Draft EIS that the PRB Expansion Project does not involve
transportation of any hazardous materials, and that only DM&E’s current operations involve the
transportation of some hazardous materials, so that hazardous materials transport is a pre-existing
condition.

Finally, in the EIS, SEA presented the general location of hazardous material sites and
indicated that if project-related construction or reconstruction activities would affect these sites,
then construction workers and the general public could potentially be exposed to hazardous
materials. To avoid this, SEA is recommending a new condition (Condition 13), requiring
DM&E to coordinate with the Federal Environmental Protection Agency and appropriate State
agencies to determine the exact locations of hazardous materials sites and to comply with
applicable laws concerning these sites.
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Miscellaneous Safety. Some commenters requested mitigation that would require DM&E
to grant access to school districts for the purpose of installing equipment permitting the use of in-
vehicle warning devices on school buses. Rather than forcing DM&E to provide open access to
its right-of-way, which may raise additional safety concerns as well as liability issues, SEA is
recommending a condition requiring DM&E to consult and coordinate with school districts that
indicate an interest in purchasing this type of equipment.

Also, the Federal Medical Center in Rochester, Minnesota, requested that the Board
require DM&E to rehabilitate its existing line to standards suitable for safe and reliable transport
of unit coal trains, and to not allow DM&E to move unit coal trains over its existing line until final
inspection of the line indicates that rail cars loaded to 286,000 pounds may be safely transported.
Because FRA sets safety standards for rail lines and is responsible for safe rail operations
throughout the United States, SEA believes that recommending this requested condition is
unnecessary.

Transportation. SEA is recommending a new condition that would require DM&E to
provide or develop alternative access to fields or pastures in those cases where existing access is
eliminated as a result of project-related construction and operation of rail yards. This condition,
which was suggested by the Minnesota DOT and supported by Congressman Gutknecht of the
First District of Minnesota, is intended to provide for the safe movement of farm equipment by
preventing farmers from having to move their equipment on highways and other high speed or
high volume roads. SEA is recommending a similar condition for residents in the Shag Road area
near New Ulm, Minnesota.

Land Use. Based on comments and its own independent consultations, SEA is modifying
Condition 79 from the Draft EIS. In brief, that condition required DM&E to coordinate with the
South Dakota Department of Game, Fish and Parks and the Wyoming Game and Fish Department
to develop adequate fencing standards and designs to allow for the movement of wildlife,
particularly big game, across DM&E’s rail right-of-way. In relevant part, the modified condition
(Condition 32 in this Final EIS) will now be more specific in the type of wildlife-friendly fencing
that DM&E must erect in rural areas and encourage landowners to agree to in areas where
antelope are present.

Under the category of residential land use, some commenters, including Blue Earth
County, Minnesota, suggested that DM&E be required to relocate all residents displaced by the
proposed rail line construction and reconstruction in accordance with other laws. Other
commenters suggested that DM&E be required to compensate landowners whose property is
directly affected by new rail line construction. As explained above, DM&E will be subject to all
existing laws when it acquires property needed for its right-of-way. Any property that DM&E
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would acquire for this project must be purchased with the agreement of the landowner or through
use of eminent domain, both of which would require DM&E to compensate the landowner.
Therefore, SEA is not recommending that conditions related to this issue be imposed by the
Board.

SEA is recommending a condition suggested by Blue Earth County, Minnesota, in the
agricultural land use category: new Condition 57 requires DM&E to make reasonable efforts to
protect existing drainage tile systems present in the agricultural lands adjacent to the rail line
right-of-way during project-related construction and reconstruction activities. This condition
ensures that if DM&E should damage existing drainage tile systems as a result of project-related
activities, then it must repair the damage as quickly as possible.

Water Resources. The U.S. Fish and Wildlife Service (USFWS) requested that the Board
impose a condition recommending to the U.S. Army Corps of Engineers (COE) that any Section
404 permit that the COE may grant DM&E under that section of the Clean Water Act should be
conditioned to require that DM&E develop a wetlands mitigation plan. DM&E would also be
required to submit this plan to the COE, the Minnesota Department of Natural Resources, the
Minnesota Board of Water and Soil Resources, and the USFWS for approval. Once the plan is
approved, DM&E would be required to implement it prior to or concurrent with the start of any
construction or reconstruction activities.

The COE is a cooperating agency in this EIS process because DM&E must obtain Section
404 permits from the COE in addition to being granted authority from the Board before it may
construct and operate its new line and, in the case of the COE, reconstruct its existing line. The
COE permitting process typically requires applicants to prepare wetlands mitigation plans and
involves coordination and consultation with other appropriate Federal and state agencies.

DM&E has submitted Section 404 permit applications to the COE. These applications
include conceptual mitigation sites and potential acreage to offset impacts to aquatic resources.
Attachment A at the end of this chapter includes general COE guidelines for the mitigation of
wetlands and waters of the U.S. It is anticipated that wetlands under the jurisdiction of the COE
would be replaced at an average ratio of two new acres of wetlands for each acre affected;
isolated wetlands and other waters of the U.S. would be mitigated at a ratio averaging one acre
for each acre affected. Because the COE process already involves essentially the same steps that
Fish and Wildlife is requesting, SEA believes that an additional condition is unnecessary.

However, conditions requested by Minnesota Department of Natural Resources,
concerning designing waterway crossings to allow the passage of fish and minimize impacts to
community-designed floodways and prohibiting construction vehicles from driving in or crossing
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streams at any point other than designated crossings will be recommended in the Final EIS. These
measures appear to be reasonable and project-related, and the issues raised may not be specifically
addressed by the COE.

Air Quality. In the Draft EIS, SEA recommended a condition (Condition 68) requiring
DM&E to comply with the U.S. Environmental Protection Agency (EPA)emission standards for
diesel-electric railroad locomotives when purchasing and rebuilding locomotives for movement of
unit coal trains throughout its system. The EPA commented that DM&E, as a small business,
would normally be exempt from compliance with these provisions. However, it is within the
Board’s jurisdiction to condition its grant of construction and operation authority on compliance
with standards from which a railroad may ordinarily be exempt. By recommending mitigation
requiring DM&E to comply with EPA standards in the Final EIS, SEA is addressing potential
impacts to air quality that may result from DM&E’s proposal in a reasonable way without
undermining the normal applicability of EPA’s small business exemption. Additionally, DM&E
has stated that it is willing to comply with the EPA standards. Therefore, the condition has been
retained as Condition 82.

Also, in the Draft EIS, SEA recommended a condition (Condition 67) requiring DM&E to
comply with the final recommendations of the Air Quality Working Group, which was established
for this project and consists of agencies, including the National Park Service, with appropriate
technical expertise. SEA understands that DM&E and the Working Group have been meeting
periodically over the last several months, and that various versions of a draft Memorandum of
Agreement have been circulated. The negotiations reached an impasse, however, when the parties
could not reach agreement on one issue: train caps or emission caps.

Specifically, DM&E proposed that certain mitigative measures would be taken “in a
reasonable time” if pre-determined haulage rates were exceeded. The Working Group wanted
DMA&E to limit the number of trains or the amount of emissions generated such that emissions
would not reach levels that would be high enough to affect Class I airsheds, such as Badlands
National Park in South Dakota.” DM&E responded that it could not agree to train or emissions
caps because to do so would violate its so-called “common carrier obligation” to provide service
upon request to the shippers to which it holds out service. See 49 U.S.C. 11101(a).

® See Chapter 4 of the Draft EIS for a discussion of the regional haze issue and SEA’s conclusions about
the tonnage levels at which visual impairment to Class I airsheds would occur.
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DM&E’s assertions are correct. As the Board has frequently stated, railroads must have
the flexibility to adjust the level of train traffic over particular line segments in response to
changes in shipper demands and other market conditions.'® Any caps — whether to trains or
emission levels — would be inappropriate, in violation of the railroad’s common carrier
obligation, and beyond the Board’s jurisdiction to impose.'!

The concerns of the Working Group may also have merit. The National Park Service
generally prefers a proactive approach to preventing adverse impacts to Air Quality Related
Values in the parks for which it is responsible. According to the National Park Service, allowing
a new emission source to create such an adverse impact before mitigation measures are employed
would not only jeopardize the resources of its parks, but also set a difficult precedent.

Notwithstanding the impasse, SEA believes that the Working Group has been productive,
and is hopeful that a mutually satisfactory agreement may be reached following issuance of this
Final EIS clarifying the limits of the Board’s jurisdiction.'* Therefore, SEA is retaining its
Working Group condition but modifying it to require mediation (half of which would be funded
by DM&E) if the Working Group and DM&E cannot agree on terms within one year of the date
of a Board decision giving final approval to the project.'® (Condition 81 in the Final EIS.)

SEA recognizes, however, that there are technological and other limitations to the
mitigation options available to the Working Group to minimize project-related impacts of regional
haze. For example, it does not appear feasible to require DM&E to accelerate compliance with
EPA’s locomotive emissions standards, as the technology needed to retrofit locomotives is not
currently available. However, EPA has promulgated regulations which require that locomotives
manufactured in 2005 and later meet very stringent Tier 2 emissions standards at the time of

10 gee Major Rail Consolidation Procedures, STB Ex Parte No. 582 (Sub-No. 1) (STB served June 11,
2001), slip op. at 39-40.

"' In one railroad merger, the Board imposed a temporary traffic cap in one community (Reno, Nevada)
to permit completion of an ongoing environmental mitigation study. No permanent traffic cap has ever been
imposed by the Board.

12 Adverse impacts to Class I airsheds are not anticipated until DM&E were to transport 40 million tons
of coal annually. Accordingly, there would be time for the parties to seek to resolve the impasse, assuming that the
Board gives final approval to the PRB Expansion Project.

13 Under SEA’s recommended condition, the parties jointly could ask for more time to continue their
negotiations without a mediator if they believe that would be more productive. The parties also could mutually
decide to disband the Working Group if it becomes clear that further meetings would not be fruitful.
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original manufacture or remanufacture. Were DM&E to meet these Tier 2 standards, most of the
adverse impacts of the proposed project to Class I airsheds would be alleviated. As stated above,
Condition 68 of the Final EIS makes it clear that, even if DM&E is considered a “small business”
in the context of the EPA regulation, it must still comply with the regulation as if it were not
exempt on that basis. However, the effects of making DM&E subject to the EPA standards
would not occur until DM&E purchases locomotives manufactured in 2005 or after, and would
have little effect on locomotives manufactured prior to that date. Moreover, DM&E is exploring
the possibility of using a special type of fuel to reduce emissions, but is concerned that it could be
placed at a competitive disadvantage if other railroads operating in the PRB did not have to
operate under the same conditions.

It may be that no good options prove to be available to address the impacts of regional
haze in Class I airsheds that would result from the locomotive emissions of DM&E coal trains.
In the event that the Working Group cannot agree on reasonable measures to assure that project-
related impacts would be effectively mitigated, regional haze could constitute an unavoidable
adverse impact to Class I airsheds.

In addition, the State of South Dakota requested imposition of a measure requiring
DM&E to comply with any future regulations the State of South Dakota may implement
regarding regional haze and allowable locomotives emissions. Because DM&E would have to
comply with any applicable laws anyway, SEA believes that it is unnecessary to recommend
conditions regarding laws that do not exist now but may exist in the future.

Noise and Vibration. Based on its environmental analysis and the comments received,
SEA believes that mitigation to protect against train wayside noise is warranted here, given the
projected increased traffic over DM&E’s existing line and the magnitude of this project.
Consistent with the Board’s decision in the Conrail merger proceeding — the only other case
where wayside noise mitigation was recommended by SEA — SEA’s recommended condition
would apply to receptors that fall within the 70 dBA Ldn noise contour for wayside noise in
communities without Negotiated Agreements. SEA’s condition would require DM&E to design
noise mitigation with a goal of a 10 dBA noise reduction and achieve a minimum reduction of 5
dBA.

Some commenters noted that other agencies have implemented different noise mitigation
criteria (i.e., 65 dBA instead of 70). However, the use of such criteria is inconsistent with agency
practice and would require noise mitigation on so many additional receptors and would be so
costly that SEA believes using that standard would place an unreasonable burden on this
Applicant.
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Condition 95 in the Draft EIS required DM&E to consult with interested communities
along its new and existing rail line to identify measures to eliminate the need to sound train horns
consistent with FRA standards. The Minnesota DOT objected to this condition, reasoning that
such a condition could potentially compromise safety. SEA is retaining this condition (Condition
90 in this Final EIS), however, because the condition would ensure that any elimination of train
horns will be consistent with FRA standards, and FRA is charged with regulating all aspects of
rail safety.

Condition 96 in the Draft EIS required DM&E to implement a program to minimize
vibration resulting from train operations in Rochester, Minnesota where large amounts of
vibration-sensitive equipment are present, such as MRI equipment located in the Charlton North
building of the Mayo Clinic. After issuing the Draft EIS, SEA continued to gather data on the
potential project-related effects of unit coal trains on vibration-sensitive equipment in Rochester.
SEA’s conclusions regarding vibration in Rochester are set forth in detail in Chapter 9. As
discussed there, SEA’s additional analysis led to the conclusion that the operation of unit coal
trains should not affect sensitive equipment used by the Mayo Clinic. Therefore, SEA is removing
this condition. Another condition, however, would require DM&E, prior to initiating project-
related construction activities, to develop a plan to minimize construction noise and vibration
within the communities along the rail line. Various other noise conditions also are carried over
from the Draft EIS.

Biological Resources. In the Draft EIS, SEA preliminarily recommended several
conditions designed to mitigate project-related impacts on biological resources. All but one of
these conditions have been retained with minor modifications. A number of commenters
requested additional conditions aimed at protection of endangered species. However, one of
SEA’s conditions would require DM&E to comply with the terms in the Biological Assessment
(BA) prepared by SEA under Section 7 of the Endangered Species Act, 16 U.S.C. 1531, and the
Biological Opinion (BO) prepared by the USFWS for this project, included in Appendix H. Since
the requested conditions ask for measures already addressed in the BA and the BO, these
conditions are unnecessary.

In addition, SEA is removing Condition 81 of the Draft EIS, which provided that “should
project-related construction and operation activities affect previously unidentified threatened or
endangered species, Applicant shall immediately cease construction and contact the USFWS for
guidance on how to protect these species.” The BA and the BO will afford sufficient protection
for species considered Federally-threatened or endangered, as well as candidate or proposed
species. Condition 81, therefore, is not necessary.
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One commenter requested a condition that would apply if DM&E were to participate in
any land exchanges with Federal or state agencies. Specifically, the Wyoming Department of
Game and Fish requested a condition that would require DM&E to consider acquiring lands
providing important wildlife habitat, such as big game crucial winter range and elk calving areas.
Wyoming Game and Fish also requested conditions that would require DM&E to purchase access
through direct land acquisition and/or easements to other currently inaccessible public lands.

Because the BA and BO evaluate potential impacts to species habitat, as well as to species
themselves, project-related impacts to important habitat would be mitigated pursuant to the BA
and BO. Any land acquisition that DM&E may undertake with other Federal or state agencies
would be conditioned by the agency participating in the land exchange with DM&E, and not the
Board.

The Minnesota Department of Natural Resources requested a condition requiring DM&E
to obtain state permits for the taking of state-listed threatened and endangered species. Although
SEA has encouraged DM&E to work cooperatively with state agencies, the Board’s responsibility
is to comply with the Federal Endangered Species Act and, in consultation with the USFWS,
assess a project’s potential impact on Federally listed threatened and endangered species.
Therefore, SEA will not recommend a condition focused on state species.

Cultural Resources. In the Draft EIS, SEA recommended a condition requiring DM&E
to comply with the terms of the Programmatic Agreement (PA), Identification Plan, and
Memorandum of Agreement (MOA), all of which are set forth in the Appendices to the Draft
EIS. The PA and Identification Plan establish a process under Section 106 of the National
Historic Preservation Act for identification and protection of cultural resources potentially
affected by DM&E’s proposal. The MOA is designed to ensure that concerns of Native
American Tribes related to the proposed project which are outside the Section 106 process are
considered and addressed by DM&E.

The Standing Rock Sioux Tribe requested a condition requiring DM&E to fully comply
with all laws governing discovery and treatment of graves, including the Archaeological
Resources Protection Act, Executive Order on Sacred Sites, and the Native Graves Protection
and Repatriation Act. Because the terms of the PA require DM&E to comply with these laws and
executive orders, SEA believes that it is unnecessary to recommend imposition of a separate
condition on DM&E requiring it to do what it must already do under the terms of the PA.

Other commenters, including the Lower Brule Sioux Tribe and Ms. Charmaine White
Face, a member of the Oglala Sioux Tribe, made similar requests, seeking conditions requiring
that DM&E take measures to protect newly identified archaeological sites within its right-of-way,
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ensure that qualified archaeologists are present during new rail line construction in areas with a
high potential for cultural resources, and cease construction activities until sites discovered can be
inspected by a monitor. Again, because the terms of the PA require DM&E to comply with the
laws and executive orders governing the discovery and treatment of graves, SEA believes that it is
unnecessary to recommend imposition of a separate condition.

The Lower Brule Sioux Tribe requested that the Board require DM&E to provide a Tribal
Liaison, whose duties would be similar to those established for the Community Liaison established
in Condition 29. SEA believes that such a liaison would provide a valuable conduit between
DM&E and the Tribes, and is adding such a recommendation to its environmental justice section
(Condition 110).

12.7.2 SITE-SPECIFIC MITIGATION

Grade Separated Crossings Recommended for Pierre, SD and Rochester, MN. SEA is
recommending that the Board require DM&E to construct one grade separated crossing in Pierre,
South Dakota, and two grade separated crossings in Rochester, Minnesota, to protect against the
significant adverse impacts that will arise from increased train traffic in those communities if this
project is approved and implemented.

For Pierre, DM&E must complete the grade separated crossing at Sioux Avenue or other
mutually acceptable location within one year after DM&E transports more than 50 million tons of
coal through Pierre annually for more than one year. SEA is recommending this mitigation
because all unit coal trains associated with the proposed project would pass through Pierre and a
grade separated crossing would significantly improve safety, facilitate emergency vehicle access,
and minimize traffic disruption and noise for citizens and visitors to the State Capital if the Board
approves Alternative P-2, the route through town. While not as far-reaching as the proposed
bypass advocated by the community, the grade separation appears to SEA to be feasible and the
best available mitigation option, given the problems of the bypass, which are discussed in detail in
Chapter 5 of this Final EIS.

To ensure that the appropriate Federal, state, and local agencies are involved in the design,
location, and funding of the grade separation, SEA is recommending that the Board require
DMA&E to consult with the Federal Railroad Administration, appropriate state and local
transportation authorities, and the City of Pierre on the design, location and funding of the grade
separation. Finally, SEA’s condition would specifically require DM&E to apprise SEA of its
progress toward implementation of this condition in the quarterly reports that SEA is
recommending that DM&E file for the duration of the oversight period.
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For Rochester, SEA is recommending that the Board require DM&E to install two grade
separated crossings, the first one installed prior to DM&E transporting more than 20 million tons
of coal annually through Rochester for more than one year. The second grade separated crossing
must be installed prior to DM&E transporting more than 50 million tons of coal annually through
Rochester for more than one year. Under SEA’s recommended condition, these grade separated
crossings would be designed and located to facilitate the movement of emergency vehicles to and
from medical facilities providing emergency services in Rochester, including St. Mary’s Hospital
and Methodist Hospital. Like the condition for Pierre, in Rochester, DM&E must consult with
the FRA, appropriate state and local transportation authorities, and the City of Rochester on the
design, location, and funding of the grade separation. Similar to the Pierre condition, SEA’s
condition specifies that DM&E must apprise SEA of its progress toward implementation of this
condition in the quarterly reports DM&E will file for the duration of the oversight period.

The Mayo Clinic, Rochester, Minnesota. Mayo Foundation submitted comments related
primarily to the potential health-related risks construction and operation of Alternative R-2 would
have to the patients of the Mayo Clinic and the community of Rochester. Mayo expressed
concerns that it might have to evacuate its inpatient facilities in the event of a hazardous material
spill along the rail line. Mayo also expressed concerns regarding the effect vibrations generated
from passing coal trains would have on various sensitive medical procedures and activities,
including MRI systems, microsurgical procedures, and medical research. Additionally, Mayo
stated that it is concerned that the increase in rail traffic will increase the chance that a grade
crossing would be blocked during an emergency response to the Mayo Clinic, delaying a patient’s
arrival for emergency treatment or a physician en route to Mayo to perform after hours
emergency medical procedures.

SEA conducted additional investigation as a result of Mayo’s comments. The results are
set forth in Chapter 9. In sum, SEA did not find that the Mayo Clinic would experience
significant project-related noise and vibration impacts because it is located several blocks from the
rail line. However, because Mayo Clinic is one of the premiere health care facilities in the world,
SEA recommends requiring DM&E’s upper management to meet with representatives of the
Mayo Clinic to consult and coordinate with Mayo Clinic on how best to minimize project-related
impacts on the Clinic. SEA’s condition specifically requires Applicant’s upper management to
continue to meet with Clinic representatives on a regular basis for the duration of the oversight
period.

Mankato, MN. As part of its site-specific mitigation, SEA has developed recommended
mitigation for both Alternatives M-2 and M-3 in the Mankato, Minnesota, area. SEA did so
because the M-3 Alternative, which SEA has identified as the preferred alternative, is not a
feasible alternative without an agreement from the Union Pacific Railroad (UP) permitting DM&E

Powder River Basin Expansion Project Final Environmental Impact Statement

12-20



Chapter 12
Recommended Environmental Conditions November, 2001

to construct a separate rail line on the UP right-of-way. In the absence of such an agreement

from UP, SEA identified the only remaining feasible alternative — the M-2 Alternative — as
environmentally preferable. In the event that DM&E and UP enter into an agreement that would
make the M-3 alternative feasible, SEA is recommending mitigation specific to the City of
Mankato. If such an agreement does not materialize, SEA is recommending mitigation for the M-
2 rail line construction south of Mankato, including a requirement that DM&E coordinate with
Blue Earth County and appropriate agencies to develop additional grade crossing protection
devices at the proposed crossing of Township Road 194."* A more detailed discussion of these
alternatives and potential impacts in the Mankato area can be found in Chapter 7 of this Final EIS.

Wyoming. SEA developed a number of recommended general mitigation conditions to
address the potential impacts of new rail line construction. Additionally, as part of its site-specific
mitigation, SEA has developed recommended mitigation including a requirement that DM&E
coordinate with Niobrara and Campbell counties (as appropriate) and other appropriate agencies
to develop additional grade crossing protection devices at the proposed crossings of U.S.

Highway 85, State Highway 450, and Bishop Road."

Monitoring and Enforcement. The Minnesota Department of Natural Resources
requested a condition requiring DM&E to have trained and qualified environmental monitors,
familiar with the permits and mitigation conditions required for the project, on-site to ensure full
compliance with all conditions. These environmental inspectors would have the authority to stop
construction and rehabilitation activities, as appropriate, and direct construction contractors to
take appropriate corrective action to ensure project compliance with permits and mitigation
requirements.

SEA agrees that, given the complexity of this project and its geographic scope,
monitoring is appropriate to ensure that SEA and the Board are apprised of DM&E’s progress in
implementing the environmental mitigation conditions if the PRB Expansion Project is approved.
To that end, SEA is recommending that the Board impose an oversight period that would cover
the first two years of project-related operations, or any oversight period the Board imposes
(Condition 147) and that the Board require DM&E to submit quarterly reports detailing

14 SEA believes this is necessary because the accident frequency at that location would exceed the
Board’s criteria of significance even with the protection proposed in DM&E’s Grade Crossing Mitigation Plan,
which is discussed above.

15 SEA believes this is necessary because the accident frequency at these locations would exceed the
Board’s criteria of significance even with the protection proposed in DM&E’s Grade Crossing Mitigation Plan.
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mitigation compliance.'® Moreover, SEA is recommending that the Board require DM&E to
retain a third-party contractor to assist SEA in the monitoring and enforcement of environmental
mitigation. And there is a condition in the Final EIS specifically retaining jurisdiction for the
Board to take appropriate action if there is a material change in the facts or circumstances upon
which the Board relied in imposing specific environmental conditions.

SEA believes that these conditions provide sufficient oversight of DM&E’s environmental
compliance, without the burdensome requirement of training qualified on-site environmental
monitors to be present at every construction and reconstruction activity over a nearly 1,000 mile
project area in three states.

12.8 COST ESTIMATES FOR FINAL RECOMMENDED MITIGATION,
INCLUDING MITIGATION ESTIMATES FOR PERMITTING BY
COOPERATING AGENCIES

In its December 10, 1998 decision on the transportation merits of the proposed PRB
Expansion Project, the Board indicated that it would issue a subsequent decision on the entire
proposed project, after completion of the environmental review process, assessing the potential
environmental impacts of the project and the cost of environmental mitigation that the Board
could impose. Therefore, SEA has estimated the costs that would be associated both with its
recommended mitigation measures and compliance with the mitigation that would likely be
imposed by the five cooperating agencies.

In assessing SEA’s cost estimates, it is necessary to consider the following:

. SEA’s estimate does not include the cost of mitigation set forth in the Negotiated
Agreements that DM&E and 51 of the 56 communities on the existing line have
executed.

. Cost estimates do not include the cost of design and engineering, which are more

properly viewed as construction costs, rather than mitigation.

. Some of the items for which SEA estimated costs would likely be included as part
of the cost of construction or reconstruction, even if it were not mitigation. For
example, SEA has estimated the cost of installing grade crossing warning devices

16 SEA is recommending this oversight period as part of any project approval by the Board. Other
Federal agencies, such as the COE or USFS, could impose their own oversight periods as part of their permitting
processes.

Powder River Basin Expansion Project Final Environmental Impact Statement

12-22



Chapter 12
Recommended Environmental Conditions November, 2001

at new crossings. Such costs would likely be required as part of normal
construction of a new rail line. SEA has, however, included costs for
implementation of the Grade Crossing Mitigation Plan submitted by DM&E
because it considers such devices as mitigation for potential safety impacts.

. Only estimated mitigation costs for routes SEA is recommending are included.
These include the mitigation costs associated with Alternative C, Phiney Flat, WG
Divide, Black Thunder North, and North Antelope East, as well as reconstruction
of the existing rail line and Mankato Alternative M-2 or M-3 in Mankato and
Owatonna Alternative O-4 or O-5.

. Where costs could not be pin-pointed (such as for wetlands, paleontological sites,
and noise mitigation), SEA has developed a reasonable range of the potential
costs.

. Not all estimated costs would be incurred as part of initial rail line construction.

Certain costs (including grade separations, grade crossing warning device
upgrades, and noise mitigation) would not occur unless DM&E achieved specified
levels of annual unit coal train operations.

. Costs are based on 2001 dollars. It is expected that many of these costs would be
greater at the time of installation due to normal, annual increases in cost.
However, it is also likely that the original cost of the proposed project, estimated
at $1.4 billion, has increased since DM&E filed its Application with the Board in
February 1998.

. The Coast Guard, one of the cooperating agencies, has indicated that it has not yet
developed mitigation and associated costs on that portion of the proposal over
which it has jurisdiction (DM&E’s bridge over the Missouri River at Pierre, South
Dakota). Therefore, SEA has not included a separate cost estimate for the Coast
Guard.
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The following summarizes the estimated costs of mitigation, by agency:

STB - $70.0 to $72.9 million"’
COE - $23.2 to $55.7 million
USFS*® - $6.4 to $6.8 million
BLM - $1.4 million

Reclamation - $2.3 million

Total -$103.3 to $139.1 million

Information developed by SEA and the cooperating agencies estimating the cost of environmental
mitigation is included as attachments (Attachments C through G) at the end of this chapter.

These mitigation costs — likely to exceed $140 million — are substantial. However, this
complex and controversial $1.4 billion proposal involves nearly 300 miles of new rail line
construction and nearly 600 miles of rail line rehabilitation traversing 56 communities, in three
states, and lands managed by three Federal agencies. The likely expenditure of approximately 10
percent of the construction cost for mitigation that could be imposed by the Board and five
cooperating agencies is not unreasonable, given the magnitude of the project and the nature of the
environmental issues. For large capital projects such as power generation facilities and water
supply reservoirs, it is not unusual for mitigation to total 10 to 20 percent of construction costs,
and here the anticipated mitigation cost is well within this range.

12.9 RECOMMENDED MITIGATION CONDITIONS

The following sections outline the mitigation measures SEA is recommending the Board
impose as part of any authority allowing DM&E to construct and operate the proposed project.
These measures include general measures applicable throughout the entire project area (including
new rail line construction and rail line rehabilitation), site-specific mitigation measures (applicable
to specific locations or communities), and negotiated agreements.

17 Because DM&E does not currently have agreements with UP for Alternatives M-3 and 0O-5, these
mitigation costs include the estimated mitigation costs associated with Alternatives M-2 and O-4.

18 Proposed mitigation plan included as Attachment B to this Chapter.
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12.9.1 RECOMMENDED GENERAL MITIGATION MEASURES
12.9.1.1 Safety
Grade Crossing/Warning Devices

1A. To address potential safety impacts at highway/rail grade crossings, Applicant, in
accordance with its Grade Crossing Mitigation Plan, shall apply its proposed PCAPS-
based grade crossing protection formula to the crossings on the existing rail line in South
Dakota and Minnesota, for the anticipated tonnage levels of coal to be moved (20 million
tons, 50 million tons, or 100 million tons annually).

Applicant shall consult with appropriate Federal and State transportation agencies
to determine the final design and other details of the grade crossing protections.
Implementation of all grade crossing protections shall be subject to the review and
approval of the FRA and the appropriate State Departments of Transportation. As agreed
to by Applicant, Applicant shall pay 90 percent of the costs associated with these project-
related grade crossing protection upgrades on Applicant’s existing line.

This Condition shall not apply to crossings in communities that have executed
Negotiated Agreements with Applicant that address the communities’ safety concerns. In
those cases, the terms of the Negotiated Agreement will apply, so long as implementation
of the Negotiated Agreement achieves at least an equivalent level of grade crossing
protection. Applicant shall complete these grade crossing protections prior to moving
annual tonnage level of coal (20 million tons, 50 million tons, or 100 million tons
annually) specified in its plan and shall certify to the Board such completion as part of its
quarterly reports required by Condition 147.

IB.  To address potential safety impacts at highway/rail grade crossings, Applicant shall apply
its proposed PCAPS-based grade crossing protection formula to the crossings on the new
rail line in Wyoming, South Dakota, and the Mankato area of Minnesota (assuming that
Alternative M-2 is approved and constructed), for the anticipated tonnage levels of coal to
be moved (20 million tons, 50 million tons, or 100 million tons annually).

Applicant shall consult with appropriate Federal and State transportation agencies
to determine the final design and other details of the grade crossings protections and grade
separations on the new rail line. Implementation of all grade crossing protections and
separations on the new rail line shall be subject to the review and approval of the FRA and
the appropriate State Departments of Transportation. As agreed to by Applicant,
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Applicant shall pay 100 percent of the costs associated with these project-related grade
crossing protections along the new rail line.

This Condition shall not apply to crossings where communities or other entities have
executed Negotiated Agreements with Applicant that address safety concerns. In those
cases, the terms of the Negotiated Agreement will apply, so long as implementation of the
Negotiated Agreement achieves at least an equivalent level of grade crossing protection.
Applicant shall complete these grade crossing protections prior to moving annual tonnage
level of coal (20 million tons, 50 million tons, or 100 million tons annually) specified in its
plan and shall certify to the Board such completion as part of its quarterly reports required
by Condition 147.

2. Applicant shall maintain the new and existing rail line and grade crossing warning devices
according to FRA track safety standards (49 CFR Part 213).

Emergency Response

3. At least one month prior to initiation of construction activities in the area, Applicant shall
provide the information described below, as well as any additional information, as
appropriate, to each local emergency response organization or other similar body for
communities within the project area regarding project-related construction and operation
of both the new and existing rail line:

. The schedule for construction throughout the project area, including the sequence
of construction and reconstruction of public grade crossings and approximate
schedule for these activities at each crossing.

. Expected schedule for change in rail line operations along Applicant’s existing
system, including when changes in train speeds and levels of traffic are
anticipated to occur, and current and new train speeds and levels of rail traffic.

. A toll-free number for the Applicant’s contact who shall be available to answer
questions or attend meetings for the purpose of informing emergency service
providers about the project construction and operation.

. Revisions to this information, including changes in construction schedule, as
appropriate.
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4. Applicant shall consult with the communities of Rochester, Owatonna, and Mankato,
Minnesota, and Brookings and Pierre, South Dakota, and any other affected communities
that so request, to coordinate train movements and emergency response and discuss the
possible installation by the Applicant of a state-of-the-art electronic display board, or
equivalent technology, such as a real time or Global Positioning System (GPS) train
location monitoring system in the local emergency response center of each community
showing the location of trains and/or the position of grade crossing warning signals.

5. Applicant shall coordinate with the appropriate state Departments of Transportation,
counties, and affected communities to develop a program for installation of temporary
notification signs or message boards on railroad property at public grade crossings,
determined by the State and/or County to warrant such measures, clearly advising
motorists of the impending increase in train traffic and train speeds along its existing
system and commencement of operations along its new rail line. The format and
lettering of these signs shall comply with the U.S. Department of Transportation (DOT),
Federal Highway Administration’s Manual on Uniform Traffic Control Devices, and
shall be in place no less than 30 days before, and 6 months after, completion of project-
related construction and reconstruction activities in the area. As an alternative, Applicant
shall coordinate with the state Departments of Transportation to develop a mutually
satisfactory media campaign to be conducted by Applicant throughout the counties and
communities surrounding the rail line providing information and notice to the public of
project-related changes along its existing system and commencement of operations along
its new rail line. This campaign shall include the use of different media (radio,
television, newspaper, public meetings, etc.) and may include such things as public
service announcements, advertisements, or legal notices. Prior to moving coal trains to
and from the PRB, Applicant shall certify to the Board that it has complied with this
condition as part of its quarterly reports required by Condition 147.

6. For each of the public grade crossings on the new and existing rail line, Applicant shall
provide and maintain permanent signs prominently displaying both a toll-free telephone
number and a unique grade crossing identification number in compliance with Federal
Highway Regulations (23 CFR Part 655). The toll-free number shall be answered 24
hours per day by Applicant’s personnel. Where Applicant’s right-of-way is close to
another rail carrier’s crossing, Applicant shall coordinate with the other rail carrier to
establish a procedure regarding reported accidents and grade crossing device
malfunctions.
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